More on Related Party Sales by Harl, Neil
Volume 5 | Number 24 Article 1
12-9-1994
More on Related Party Sales
Neil Harl
Iowa State University, harl@iastate.edu
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Harl, Neil (1994) "More on Related Party Sales," Agricultural Law Digest: Vol. 5 : No. 24 , Article 1.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol5/iss24/1
 Agricultural Law Digest
An Agricultural Law Press Publication Volume 5, No. 24 December 9, 1994
Editor: Robert P. Achenbach, Jr. Contributing Editor Dr. Neil E. Harl, Esq. ISSN 1051-2780
Agricultural Law Digest is published by the Agricultural Law Press, P.O. Box 5444, Madison, WI 53705, bimonthly except June and December.  Annual
subscription $100.  Copyright 1994 by  Robert P. Achenbach, Jr. and Neil E. Harl.  No part of this newsletter may be reproduced or transmitted in any form or by
any means, electronic or mechanical, including photocopying, recording or by any information storage or retrieval system, without prior permission in writing
from the publisher.  Printed with soy ink  on recycled paper by Accurate Business Service, Madison, WI.
185
MORE ON RELATED PARTY SALES
— by Neil E. Harl*
In the April 29, 1994, Agricultural Law Digest,1 we
examined the subject of related party sales with emphasis
on the rules governing sales of depreciable property
between related persons2 and related party sales where the
buyer resells the property within two years.3 Because of the
interest in the topic, particularly involving the sale of
livestock held for breeding and dairy purposes,4 this article
explores additional features of the general problem of
related party sales.
Sales of depreciable property
In the case of an installment sale of depreciable property
between related persons, deferred payments are considered
to be received in the taxable year of sale.5 The term
"depreciable property" means "property of a character
which (in the hands of the transferee) is subject to the
allowance for depreciation provided in section 167.”6 The
reference to I.R.C. § 167 includes property described in the
ACRS and MACRS depreciation systems.7 Thus, dairy and
breeding livestock would seem to be included even if the
animals are raised with a zero income tax basis with no
depreciation claimable or are depreciated to zero at the time
of the sale.
A key feature of the provision is the meaning of "related
persons."8 That term is defined as having the meaning given
to the term by I.R.C. § 1239(b) except that the term includes
two or more partnerships having a relationship to each other
described in I.R.C. § 707(b)(1)(B).9 The latter reference
includes partnerships in which the same persons own,
directly or indirectly, more than 50 percent of the capital or
profits interests.10 The reference to I.R.C. § 1239 includes
— (1) a person and all entities that are controlled entities
with respect to such person11 and (2) a taxpayer and any
trust in which the taxpayer or spouse is a beneficiary unless
the beneficiary's interest in the trust is a remote contingent
interest.12 The term "controlled entity" includes —
• A corporation more than 50 percent of the value of the
outstanding stock of which is owned, directly or indirectly,
by or for such person,
• A partnership more than 50 percent of the capital or
profits interest in which is owned, directly or indirectly, by
or for such person, and
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• Any entity which is a related person to such person
under four specified subsections of I.R.C. § 267(b).13 Those
subsections include — (1) two corporations which are
members of the same controlled group,14 (2) a corporation
and a partnership if the same persons own more than 50
percent in value of the outstanding stock of the corporation
and more than 50 percent of the capital or profits interest in
the partnership,15 (3) an S corporation and another S
corporation if the same persons own more than 50 percent
in value of the outstanding stock of each corporation16 and
(4) an S corporation and a C corporation if the same persons
own more than 50 percent in value of the outstanding stock
of each corporation.17
The entity definition also invokes a set of constructive
ownership rules under I.R.C. § 267(c).18 The attribution
rules apply only to the ownership of stock.19 Although the
attribution rules include family attribution (with the family
defined as including brothers, sisters, spouse, ancestors and
lineal descendants),20 it appears that the family attribution
provisions apply only for purposes of determining stock
ownership.21 Therefore, it does not seem that the rule
dealing with the installment sale of depreciable property to
related persons22 impacts the sale between related persons if
those persons are individuals and not entities.
An exception to the depreciable property sale rule is
provided if income tax avoidance is not a principal purpose
of the transaction even if the transaction falls within the
related person definition which is limited to entities.23
Two-year resale rule
For property (depreciable or non depreciable) sold with
deferral of gain, the gain may be deferred even if a related
party sale is involved if the buyer does not dispose of the
property within two years of the related party transaction.24
If disposition occurs within two years, the gain from the
first sale is accelerated to the extent additional cash or other
property flows into the related group as a result of the
second disposition of the property.25
For purposes of this rule, the term "related person"
includes the spouse, children, grandchildren, parents,
brothers and sisters.2 6  Attribution rules apply to
corporations,27 partnerships, trusts and estates.28 Thus, this
rule reaches parent-child sales and others involving
individuals who are closely related.
The two year redisposition rule contains four
exceptions—
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• Involuntary conversions,29
• Transfers after the death of the initial seller or buyer,30
• Where it is established to the satisfaction of the
Internal Revenue Service that none of the dispositions had
as one of its principal purposes income tax avoidance,31
• Sales or exchanges of stock to the issuing
corporation.32
Recapture of depreciation
It is important to keep in mind that all depreciation
recapture on the installment sale of property is taxed in the
year of sale.33 Therefore, all installment obligations
surviving the other two rules may be ineffective in deferring
gain to the extent of recapture of depreciation.
In conclusions
For any related party transaction, careful review of all
three rules is advisable. Even if a transaction escapes the
depreciable property rule, the two-year redisposition
provision may snare the transaction. Obligations
sidestepping both of those rules may be subject to
depreciation recapture in the year of sale.
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
    GENERAL   -ALM § 13.03.*
CLAIMS. The debtor had granted a security interest in a
portion of a hay crop grown or to be grown and the proceeds
of the hay. The security interest had priority over all other
security interests in the hay. On the date of the petition,
some of the collateral hay was harvested and baled and
some remained growing. The debtor sought to limit the
security interest to the value of the hay on the date of the
petition so that the debtor could use the appreciated value
resulting from further growing and harvesting to secure new
operating loans. The secured creditor argued that the
security interest continued as to the post-petition proceeds
of the crop and that limiting the claim to the present value
would leave the creditor inadequately protected. The court
held that the secured claim continued in the post-petition
proceeds of the crop and that the debtor had to either pay
any proceeds to the creditor or escrow all proceeds for
further distribution by the court. The court did allow a
portion of the proceeds to be used to pay on a post-petition
loan authorized by the court, but the payments had to be
made from the escrowed proceeds. Matter of Ed Woods
Livestock, Inc., 172 B.R. 294 (Bankr. D. Neb. 1994).
DISCHARGE. A secured creditor sought denial of the
debtor’s discharge for several reasons: (1) the debtor had
removed several accessory items from a truck which were
part of the collateral; (2) the debtor failed to turn over tax
refunds and the proceeds from the sale of wheat which was
collateral for a loan; (3) the debtor failed to explain the loss
of assets between the time of the loan application and the
bankruptcy filing; (4) the debtor made several post-petition
payments to pre-petition creditors; (5) the debtor failed to
include a debt to the debtor’s father on the loan application;
and (6) the debtor’s father altered the terms of the loan when
the father, as employee of the creditor, entered the loan
terms on the creditor’s computer. The court denied the
creditor’s requests for denial of discharge, holding that: (1)
the removal of the accessories was not made with intent to
harm the creditor because the accessories were removed
years in advance of the repossession and the debtor believed
the accessories were not subject to the security agreement;
(2) the failure to pay the tax refunds and proceeds from the
sale of the wheat was not made with intent to harm the
creditor because the debtor was unaware that the funds were
estate property; (3) the difference in the value of assets and
liabilities between the loan application and schedule of
assets in bankruptcy did not alone demonstrate any loss of
assets; (4) the payments to pre-petition creditors were not
